
Page 1 of 7 

Fire and Explosions Liability 2016     
Copyright © Santam Ltd. 
Santam is an approved financial services provider (licence number 3416) 

 

FIRE AND EXPLOSION LIABILITY 
 

COURSE CONTENT  
PAGE  

 
General information on National Veld and Forest Fire Act ....................................................................................................... 1 

Defined events .................................................................................................................................... 2 

Legal liability ....................................................................................................................................... 2 

Vicarious liability .................................................................................................................................. 3 

FIRE AND EXPLOSION LIABILITY IN TERMS OF THE WORDING ..................................................................................... 4 

THE FIRE ACT AT A GLANCE .................................................................................................................................................. 5 

The main aspects of the act .................................................................................................................... 5 

A farmer may not burn a firebreak if: ......................................................................................................... 5 

On holiday? ........................................................................................................................................ 6 

Associations ....................................................................................................................................... 6 

 
 
Everyone living in South Africa is aware of the high losses suffered by farmers due to the devastating effects 
caused by spreading veld fires.  This becomes a particular hazard at the end of winter, when the grass is long 
and extremely dry.  Whilst most farmers may elect not to insure their own crops and grazing land against such 
veld fires, they may find themselves in difficulty should a fire spread from their land onto a neighbouring 
property.  If the neighbour suffers damage in the form of loss of buildings, livestock or even crops, he will most 
certainly seek to recover from the farmer from whose land the fire spread.  It is for this potential legal liability 
that farmers require liability insurance cover for fire and explosion, more commonly known as Spread of Fire 
cover. 
 

General information on National Veld and Forest Fire Act 
 
It is vital that farmers are familiar with the National Law Veld and Forest Fire (no. 101 of 1998) and the liability 
that may arise due to veld fires. Santam has agreed in principle that where it is clear that strict adherence to 
the law would not have made a difference as to the cause and spreading of the fire, liability will be rejected 
under the act, the claim will not be rejected due to non-compliance. The onus is on the insured to prove with a 
prudent approach to follow and each claim will be considered on merit. 
 
Therefore, we must look at the term "legally liable" as it appears in the defined event of the Santam 
Agricultural policy wording. 
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Defined events 
 
Public liability section read as follows: 
 

Damages which the Insured shall become legally liable to pay consequent upon Injury or Damage which 
occurred in the course of or in connection with the Business within the Territorial Limits and on or after the 
Retroactive date shown in the Schedule, and which results in a claim or claims first being made against the 
Insured in writing during the Period of Insurance 

. 

Legal liability 
 
From an interpretational point of view the concept of legal liability is always a debate. We often struggle to 
understand the primary meaning of the term. The insured can legally be held liable for any of the following: 
 
1. Delicts law, 
2. Contractually 
 
In terms of the delicts liability arises where an insured had acted in an unlawful, negligent (or intentional) way 
(or failed to act) that cause harm, injury or damage. 
 
There are five elements or pillars in Delicts and for a plaintiff to succeed all five elements of these elements 
needs to be present: 
 
• Action (positive/negative action). 
• Wrongfulness (where an action was foreseeability/preventable). 
• Debt (reasonable man test). 
• Damage. 
• Causality (between wrongful act and damage). 
 
The debt requirements can be met by either intentional or a negligent action. A person is negligent if he acted 
the same way that a reasonable person would do under the same circumstances. 
 
Negligence is a real issue and must be proved by the party that claims it (who alleges must proof). To 
determine whether a person was negligent, the court will have to divide the case into the following phases: 
 
a. Would a reasonable person could have predicted any evil or wrongdoing? 
b. Would he have taken any steps to guard against this? 
c. If the answer to (a) and (b) above is yes, then should the question be: What are those steps? 
d. Did insured do these steps? 
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Example to explain the principle: 

 
The owner contracted a company to install an electronic gate. As the owner thought that the gate might cause 
damage or injury he install sensors to ensure that it will not closes as a vehicle or person going through the 
gate. After the sensors were installed the gate operated for a year without any problems.  One morning the 
inevitable incident occurred where the gate closes (unknown reason) on a visitors vehicle when entering the 
premises.  The owner will not be seen as being negligent as he took all the steps necessary precautionary to 
prevent these events and acted as a reasonable person would do. 

  
If the gate, however, malfunctioned in the past and the owner has reason to believe that the sensors might 
have been damaged, and he does not rectify this, he was clearly negligent. A reasonable person would take 
the necessary steps to prevent injury, harm or damage to others. 

Vicarious liability 
 
Vicarious liability is the term used to describe the liability of one person for the criminal offense or wrongdoing 
of another. The former is indirectly or vicariously liable for the damage caused by the latter. There should be a 
specific relationship between the two persons.  
 
There are three types of relationships, namely: 
 

1. Employer/employee  
2. Principal/agent  
3. Vehicle owner/-driver  

The relationship between the employer/employee and vehicle owner and driver specifically relevant on 
agricultural with reference to an unforeseen fire or using of vehicles. 
 

Employer/employee  

 

Vehicle owner/-driver  

When the offense is committed: 
 
• There must be an employer/employee relationship; 
• The employee must commit the offense; 
• The employee must act within his employment 
contract. 
 

 

Where the owner allow a person to drive his vehicle 
and caused an accident, the owner will be fully 
liable, provided that: 
 
• The owner gave permission to the driver to drive 
the vehicle; 
• The vehicle droved in the interests of the owner; 
• The owner retain control of how the vehicle is 
being driven. 
  

 
The following examples will explain these relationships in more detail: 
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 Employer/employee  
 
Farmer X gives its employee’s instructions to regularly burn their household and general waste. The workers 
are constantly responding to his request. The unlikely event happens when the controlled burning on a windy 
day went out of control, causing a fire and spread to a neighboring farm. In this case the farmer is directly 
responsible for the damage caused to a neighboring farm, although the workers should have known better and 
rather postponed the incineration of waste. 

 
Vehicle owner/-driver  
 
Farmer Y instructed his driver to remove savannah and dry forests of the land. The driver is aware of an 
electrical fault in the tractor, but nonetheless continued with the assignment without giving attention to the 
fault.  This result in a short circuit, followed by a fire, and ignites the field to burn and spread to adjoining 
properties. 
 

FIRE AND EXPLOSION LIABILITY IN TERMS OF THE WORDING 
 
Cover automatically included.  
 
Specific exceptions 10(b) and 10(c) are deleted.  

 

10. Explosives, explosion, fire, flood and animals liability consequent upon Injury or Damage directly or 
indirectly caused by or in connection with or arising from or attributable to  

(a) explosives  

         (c) fire or explosion 

 

The amount payable under this extension, inclusive of any Costs and Expenses, for any claim or number of 
claims for any one event or series of events with one originating cause or source or during any one (annual) 
period of insurance, shall not in the aggregate exceed R250 000 or the Limit of Indemnity for this extension 
stated in the Schedule, whichever is the higher.  

It is a condition of this extension that, at the happening of an occurrence that gives rise to a claim in terms of 
this extension, the Insured complies with the requirements of the National Veld and Forest Fire Act No. 101 of 
1998 (as amended). 

 
At the end of this module we added duties, which refer to the insured’s compliance with the Act in order to 
satisfy the stipulations of the policy.  They are not exhaustive of all landowner’s duties set out in the Act.  In the 
case of doubt, the Act or the local Fire Protection Association, if any, must be consulted. 

 
Clause 1651 Fire extinguishing charges – including water bombing is optional cover available under the Public 
liability section of the policy and the Insurer will indemnify the Insured for all reasonable fire extinguishing costs 
and expenses which the Insured shall become legally liable to pay as a result of the extinguishing or fighting of 
fire (including water-bombing by air) to prevent the spreading of such fire beyond the borders of the Insured's 
own premises provided that:  
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1. the amount payable under this extension for any claim or number of claims for any one event or series 
of events with one originating cause or source or during any one (annual) Period of Insurance, shall 
not exceed in the aggregate the Limit of Indemnity of R&PREM1. (Optional cover with the following 
limits available R100 000, R250 000, R500 000 or R1 million) 

2. the Insurer shall not be liable for the first amount payable of R 2 500 in respect of any one claim.  
3. if at the time of any event giving rise to a claim under this extension, indemnity is also provided under 

any other insurance, this extension shall not be drawn into contribution with such other insurance 
except in respect of any excess over and above the amount payable if, at the time of by such other 
insurance. 

 
The amount payable under 1 above shall include the reasonable costs and expenses for which the Insured 
shall become legally liable to pay as a result of the call our and assistance of a Spotters Plane belonging to 
Working of Fire (WOF) which has been requested by the Fire Protection Officer of a registered Protection 
Association for the purposes of spotting the fire or guiding the helicopter or aeroplane required for water-
bombing to the site of the fire.  Provided that the maximum amount payable for the use of such Spotter Plane 
is R25 000 for any one event or during any one (annual) Period of Insurance. 

THE FIRE ACT AT A GLANCE  
 

These days, a farmer has to comply with the requirements of the National Veld and Forest Fire Act to enjoy 
short-term insurance cover. Santam takes pleasure in aiding the modern farmer in gaining a better 
understanding of the enormous responsibility that the Act requires.  

The main aspects of the act  
 

 If a fire starts on or spreads from your farm, you as the farmer are expected to have a firebreak on your 
property. The firebreak should also be maintained.  

 The Act requires that owners prepare firebreaks, which should be wide and long enough to ensure that 
there is a reasonable chance of them preventing a veld fire from spreading. The firebreak should not 
cause soil erosion and must be clear of flammable matter.  

 A farmer should have enough equipment and trained personnel at hand to fight a fire.  

 Before a firebreak is burnt, an agreement about a mutually acceptable date should be reached with 
neighbours.  

 The Fire Protection Association for the area should be notified.  

 The owners of the neighbouring properties should also be present.  
 

A farmer may not burn a firebreak if:  
 

 the Fire Protection Association objects;  

 the risk of fire in the region is high; or  

 circumstances are unsuitable.   
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On holiday?  
 

The Act requires that a farmer who will be absent from his farm for more than two weeks provide his 
neighbours with his contact details, in case they might want to burn a firebreak. Trained fire fighting personnel 
must be present on the farm at all times.  

If there is a fire on a neighbour’s farm, an owner has the responsibility to notify other neighbouring owners and 
fire-protection associations, while also doing everything within his means to prevent the fire from spreading.  

Fortunately, the Act also protects the farmer. In an event such as this, the farmer has every right to damage or 
destroy trees, crops or other vegetation on his neighbour’s farm in an effort to fight a fire.  

Associations  
 

The Act permits landowners to form associations for the purpose of predicting, preventing, managing and 
extinguishing veld fires. A landowner is defined as a controlling body of communal land, a tenant or any other 
person who has control over land – irrespective of how it was obtained.  

An association can also apply for registration as a Fire Protection Association. Once the association has been 
registered, it ought, amongst other things, to:  

 

 Develop and apply a veld fire strategy for the area;  

 Draw up plans for liaison with neighbouring Fire Protection Associations should a fire spread across 
boundaries;  

 Identify ecological conditions that might pose a threat of fire;  

 Inform its members about available equipment and technology for preventing and fighting veld fires; and  

 Regularly make scientific estimates of fire hazards known to members.  
 

If a farmer complies with the requirements of the Act and also belongs to a fire-protection association, the 
presumption of negligence does not apply. This means that in the event of a fire starting on or spreading 
across a farmer’s property he will not automatically be regarded as the guilty party in such an event.  

Contact your nearest provincial Department of Agriculture, Forestry and Fisheries for more information. This 
minister is also required, in terms of this legislation, to hold information session for farmers. 

 
Whilst the Act does not make membership compulsory, there are a number of benefits belonging to an FPA.  
 
We have listed the main ones below: 

 
1. One of the most important aspects of the Act is that it brings a presumption of negligence for a farmer 

from whose land a fire has spread (i.e. he is presumed to have been negligent unless it can be proven 
otherwise). When such a farmer is a member of an approved FPA, that presumption of negligence is 
changed back to the usual common law position where negligence must be proved by the claimant 
before the farmer can be held legally liable. 
 

2. Every FPA must draw up a Business Plan detailing the amount of fire fighting equipment and 
protective clothing required to effectively control a fire – instead of a single farmer having to carry the 
cost for his own equipment, the cost is spread across all the members of the FPA. 
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3. There is an improved communication network amongst farmers who belong to FPAs which improves 
the speed with which the fire can be fought, as well as the manpower available to put out the fire.  
 

4. FPAs also keep their members alerted to veldfire conditions and advise them when the burning of fire 
breaks may take place. 

 
Clearly, FPA membership is therefore beneficial not only to the farmer, but it also means that members of 
FPAs are a better risk for the Insurer in terms of risk management, as well as the improved legal position 
mentioned under point (1) above. 

 
It is for this reason that we have decided to differentiate our rating (discounted premium) structure between 
FPA members and non FPA members:  
 

 Member of a FPA: excess 10% minimum R2500 with maximum of R25 000 

 Not a member of a FPA: excess 15% minimum R5000 with maximum of R50 000 
 
 
 

  
 
 

 


